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Current Lopics. 


HE voters of the Empire State have ren- 

dered their verdict, and the Hon. Alton 
Brooks Parker, of Kingston, N. Y., will suc- 
ceed Judge Charles Andrews, on the first of 
January, 1898, as the honored chief of the 
highest court in this State. The campaign 
was short, and, happily, conducted on a high 
plane, free from personalities and mud-sling- 
ing. The candidates of both the great par- 
ties were concededly in every respect fitted 
for the arduous and responsible duties which 
the incumbent must assume. In the event of 
Judge Wallace’s success at the polls, he 
would have given up his life tenure as a cir- 
cuit judge of the United States Court. With 
two such candidates no mistake was possible, 
and are in order — the 
United States Court is to be congratulated 
upon the fact that it is not to be deprived of 
the eminently satisfactory services of Judge 
Wallace; the Court of Appeals is to be felici- 
tated upon the choice of such an ideally fitted 
jurist as Judge Parker, and the people of the 
State upon the fact that the inexorable pro- 
vision of the Constitution which compelled 
the retirement of Chief Judge Andrews will 
in no wise result in the impairment of the 
ability of the court or the lessening of the 
universal respect in which it is held by law- 
vers and litigants alike. 

The successful candidate, though only 46 
years of age, has had nearly twenty years’ 
judicial experience. His career is an incen- 
tive to every lawyer who has an honorable 
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ambition to rise in his profession. His splen- 
did success has been wholly due to his own 
efforts. Possessing no special advantages in 
early life, except those of health, strength, 
untiring industry and honorable ambition, 
he made his own way, paid for his own edu- 
cation by teaching school, and after adopt- 
ing the law as a profession, did not shrink 
from the toil which he knew to be absolutely 
necessary in order to reach eminence in tt. 
Twenty years ago, when he was but 26 years 
of age, he showed his great popularity by 
being elected surrogate of Ulster county 
when every other candidate on his ticket was 
defeated by large majorities. Last ‘lues- 
day’s results indicate that that popularity is 
just as great throughout the State as it was 
then in his own county, and Ulster’s magnifi- 
cent tribute to her favorite son on an occa- 
sion which was known to be in all probabil- 
ity, in the event of his success, the last upon 
which he would ask their suffrages, was fully 
as significant as was that of 1877. Indeed, 
the vote in his home county shows that the 
idea of non-partisanship, so especially desir- 
able in the selection of the judiciary, has 
taken a strong hold upon the masses of the 
people; and the result in the Greater New 
York, as well as throughout the entire State, 
gives additional proof, if any were needed. 
In Judge Parker was recognized an ideally 
fitted candidate and partisanship was thrown 
to the winds. Nor was there, in this magnifi- 
cent tribute to the worth and fitness of Judge 
Parker for the high office to which he had 
been nominated by the Democratic party, 
any feeling of the unfitness of the Republican 
candidate. Rather was it the thought that 
Judge Wallace, while perhaps equally well 
fitted, could best serve the people in the 
position of circuit judge, in which he had so 
long served, and to which he held a life 
tenure. It may be added that the elective 
system of choosing judges can never be a 
failure while it gives to the bench such an 
ideally fitted member of the Court of Appeals 
as Alton B. Parker. It has been well and 
truly said that no office is so desirable, so in 
the line of legal advancement, so fitting a 
crown to the lawyer and the judge, as that to 
which Judge Parker has been elected. The 
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successful candidate, besides possessing abil- 
ity, honesty, courtesy, fairness and courage, 
is known to be of that rare judicial tempera- 
ment which, free from fads, prejudices, men- 
tal bias and favoritism, holds the scales of 
justice with an even, steady hand. Added to 
all this is the fact that Judge Parker will en- 
ter upon the discharge of his arduous duties 
in the very meridian of life, and not only pre- 
pared, but firmly and highly resolved to give 
the best years of that life to the service of the 
great State which has so many times and 
now so signally honored him.. 


The proposition to abolish the grand jury 
system is not a new one. It has been fre- 
quently advanced, and some of the States of 
the Union, west of the Mississippi, have al- 
ready taken such action, substituting there- 
for the process of filing information by the 
State’s attorney. Serious objections to the 
grand jury system as at present constituted 
are easily discovered. One of these is the 
growth of a class of professional grand jury- 
men. In a paper recently read before the 
State Attorney’s Association of Illinois, Mr. 
C. E. Chiperfield thus aptly described him: 


In this connection I wish to call your attention 
to the professional grand juror, the man who has 
a pull, and appears at each and every term as the 
fittest man for the place. He hasn't a great deal to 
do at home, and can just as well serve his country 
as not, provided the gets well paid for his time. 
He hasn’t any mind of his own in cases which are 
being investigated from the other townships, and 
in those cases he sides in with the majority; but 
when the grand jury reaches a case from his local- 
ity he wakes up; he has a duty to perform by his 
constituents, who meekly permit him to serve 
term after term, and he devotes all of his energies 
to the task of preventing the heavy hand of the 
law falling wpon any of his guilty neighbors. Why 
does he do this? Simply because that is what they 
expect him to do; and should he adopt any other 
course he would have trouble in coming back next 
term. The best class of men who compose the 
membership of the grand jury are those business 
men who have mingled with the world sufficiently 
to understand human nature, and when you have 
several of this class upon the jury you almost in- 
variably find them to be in such a hurry, on ac- 
count of the value of their time, that, in their anx- 
iety to get away, they refuse to give individual 
cases proper consideration, and, as a result, public 
interests suffer. 








Another objection urged by Mr. Chiper- 
field to the grand jury system, as it now ex- 
ists, is the facility with which it is possible 
to ascertain the nature of its proceedings. In 
the writer’s opinion, the size of the grand 
jury is another potent objection, regardless 
of the fact that anciently it was one of the 
best features of the institution, as it enabled 
the body to discover, through its individual 
members, nearly all the crimes committed in 
the district from which it was drawn; but in 
this day of civilization, with the press and 
telegraph, every crime is heralded far and 
near, and the people are no longer depend- 
ent upon the individual knowledge of each 
grand juror for such information. But per- 
haps the strongest of all the objections urged 
against the system by Mr. Chiperfield is that 
based upon the absolute personal irresponsi- 
bility of the individual juror. The writer 
says: 

He is a law unto himself; no power can regu- 
late him and no power can control him. He can 
be called before no earthly tribunal, except his own 
conscience, to account for his actions. He can 
pursue an enemy for personal motives of revenge; 
he can favor a friend or political associate; he can 
advance and maintain before the jury, by argu- 
ment, ideas that he would never father in any other 
place; he can shirk responsibility by voting to turn 
the guilty loose, pleading for mercy for the con- 
fessed criminal, and the next moment cast his vote 
to indict the innocent, but friendless, accused; 
ignoring, in order to do so, his oath and every 
distinction between hearsay and competent evi- 
dence. The State’s attorney is powerless to pro- 
test against or prevent these insane antics upon 
the juror’s part, and the court is equally unable to 
prevent the denial of justice. The unscrupulous 
and corrupt juror has the power to overrule the 
iustruction of the court, to act contrary to the 
advice of the State’s attorney and to utterly dis- 
regard all laws, in order that this own selfish ends 
may be accomplished. Despite the charge of the 
court, the evidence of unimpeached witnesses and 
the appeals of the prosecuting officer, he has the 
power to say, “ Thus far shalt thou go, and no 
farther; that no indictment shall be found and 
no further prosecution permitted. 


The large expense required to empanel 
and keep in attendance a grand jury is an- 
other point to be considered in weighing the 
value of the system. Mr. Chiperfield, with- 
out claiming infallibility or the possession of 
superior knowledge, thus outlines three or 
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four proposed substitutes for the grand jury 
as it nOW exists: 

“1. To abolish the grand jury altogether, 
authorizing the State’s attorney to file infor- 
mation in all cases. 

“2. Abolish the grand jury in all cases, 

except when public necessity requires that a 
grand jury should be impaneled, and then 
have one drawn upon the order of the circuit 
judge. At all other times the State’s attor- 
ney to proceed in all cases by information. 
3. Abolish the grand jury in all cases, 
permitting the State’s attorney to file infor- 
mations in all cases of misdemeanors, and in 
all felony cases, after an examination before 
a magistrate, where the defendant is held, 
authorize the State’s attorney to proceed by 
information. 


“4. Abolish the grand jury so far as all 
cases of misdemeanor are concerned, author- 
izing the State’s attorney to proceed by in- 
formation; retaining the grand jury for the 
investigation of cases of felony after changing 
the manner of its selection so as to conform 
to the mode of drawing petit juries; also giv- 
ing the State’s attorney, in felony cases, co- 
ordinate power to proceed by information.” 

The subject is one of great importance, 
and the ALBANY Law JOURNAL invites pub- 
lic discussion of it, in its columns, by those 
who have ideas on either side of the question. 


The question of the authority of a judge of 
the Police Court to remit the fine and costs 
imposed for violation of the State medical 
practice iaws was raised, according to the 
Ohio Legal News, in Columbus, recently. 
This question, which grew out of the action 
of Police Judge Swartz in remitting the 
minimum fine of $20 and costs, imposed 
upon Mrs. Dr. Corwin, for having practiced 
without a license, was submitted to Director 
of Law Selwyn N. Owen, who holds that, in 
case of conviction there is no alternative for 
a judge of a court of record to omit to im- 
pose a fine less than the minimum penalty 
prescribed by law, or to omit the imposition 
of a fine altogether. While the amount of 
the fine imposed may be increased or modi- 
fied before the sentence has gone into opera- 
tion, there is no authority vested in judges of 





courts of record, under the laws of Ohio, to 
go beyond this. Judge Owen, in his opin- 
ion, says: “ The question you submit to me 
concerning the legal effect of an entry by the 
judge of your court of an order of remission 
of fine and cost in case of verdict of convic- 
tion and sentence under ‘ An act to regulate 
the practice of medicine in the State of Ohio’ 
(92 O. L. 45, 48), is not free from doubt. 
Ordinarily courts of record (which includes 
your court) have such control over their 
records as authorizes them, at the same term, 
‘before the original sentence has gone into 
operation or any action has been had upon it, 
in the exercise of judicial discretion, to revise 
and diminish such sentence 
within the limits authorized by law.’ (Lee v. 
The State, 32 O. S. 113.) In the case upon 
which you ask my opinion, the court by its 


increase or 


sentence, imposed the minimum fine pro- 
vided by law. The fine prescribed by the act 
controlling the question is not less than 
twenty dollars ($20) nor more than five hun- 
dred dollars ($500). The minimum fine — 
$20 —- was imposed by the court. The court 
had no ‘ judicial discretion’ to impose a fine 
less than the minimum. It had no discretion 
to omit a fine altogether. The court, in the 
case above cited, declares the power of the 
court to increase or diminish the sentence 
‘within the limits prescribed by law.’ The 
lowest limit of fine prescribed by the law, as 
we have said, is $20. No discretion was 
vested in the court to go below this sum. If 
the fine originally imposed had been forty 
dollars ($40). an entry diminishing the fine to 
twenty dollars ($20) would, under the cir- 
cumstances, have been authorized. After the 
trial, verdict and sentence, the imposition of 
the penalty of at least twenty dollars ($20) 
was in the nature of a mere ministerial act. 
In my opinion, therefore, the attempted re- 
mission of the penalty of fine and cost after 
its formal imposition was unauthorized.” 


The United States Supreme Court will 
soon be called upon to decide whether a 
State legislature possesses the power to pass 
a law fixing the duration of the working day 
for adults, and making it a punishable of- 
fense for an employer to hire a man to labor 
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more than the prescribed number of hours. 
The case has been appealed from the Su- 
preme Court of Utah, which sustained the 
constitutionality of the Utah Eight-hour law 
for miners engaged in work in underground 
mines, as being a proper exercise of the 
police power of the State in the protection 
of life, health and morals. The facts of the 
case referred to are as follows: 
tor named Holden was convicted for em- 


An opera- 


ploying a miner for ten hours a day, contrary 
to the new eight-hour law, and sentenced to 
pay a fine and to serve fifty-seven days in 
jail. Holden, admitting the facts alleged, 
had pleaded not guilty — first, because the 
miner had voluntarily entered into the con- 
tract for the services in question; second, 
because the statute was repugnant to the 
Constitution of the United States in that it 
deprived employer and employe of the right 
to contract in a lawful way for a lawful pur- 
pose; third, because the statute was class leg 
islation; and fourth, because it deprived the 
defendant of his property and liberty without 
due process of law. This is said to be the 
first case in which a State Supreme Court 
has sustained such a law. The decision of 
the Federal Supreme Court will be watched 
with great interest, as settling a question of 
constitutional construction of the highest 
importance. 





The Appellate Division of the Supreme 
Court, Third Department, has just rendered 
an important decision which settles a mooted 
question as to what constitutes a manufac- 
turing corporation. It appears that in the 
case referred to, the entire capital of the New 
England Dressed Meat and Wool Company 
employed within this State was used in buy- 
ing sheep and converting them into mutton, 
refrigerating the mutton by such processes 
as improved the quality and preserved it. 
transporting and selling the meat, and also 
in converting other parts of the sheep into 
marketable products. State Comptroller 
Roberts held that the corporation was not 
engaged in manufacturing in this State; that 
the production of the mutton as stated was 
not a manufacture, and hence he imposed 








the tax. The court, by Justice Landon, de- 
cides that the company was engaged in man- 
ufacture within the State, and was, therefore, 
not subject to a tax upon its capital stock 
under the laws of the State of New York. 
Another decision of general interest as set- 
tling the law with reference to the service 
of process upon non-resident corporations 
has just been rendered by Judge Lacombe 
in the United States Circuit Court. The 
question involved was whether a foreign cor- 
poration, doing no business and having no 
property within this judicial district can be 
brought from its legal domicile and be 
forced, frequently at great expense and al- 
ways with much inconvenience, to defend a 
suit in New York State. Judge Lacombe, 
in the opinion handed down, grants the mo- 
tion to set aside the service of the summons, 
holding that a foreign corporation doing no 
business within this State and having no 
property here cannot be sued in this judicial 
district for a cause of action which did not 
arise here. 


Two recent English decisions affecting bi- 
cyclists are of interest on this side of the 
At Chesham County Court, Judge 
Marten gave an opinion in an action brought 
by a boot and shoe manufacturer, George 
Barnes, against Charles Edward Pearce, a 
grocer, for damages to a bicycle through de- 
fendant’s negligence, the amount claimed 
being £4 10s. 7d. It appeared that Mr. 
Barnes rode from his factory to the post- 
office to send a telegram, leaving his bicycle 
outside. 


water. 


Defendant’s horse and cart were 
standing some twelve yards away, in charge 
The horse bolted, dashing 
into the bicycle and damaging it. The judge 
decided that the plaintiff, in leaving his bi- 
cycle on the highway, as he had done, was 
not guilty of contributory negligence, and 
gave a verdict in his favor. In the other case 


of Pearce’s son. 


referred to, a somewhat novel point affecting 
cyclists, to which brief reference has hereto- 
fore been made in these columns, was de- 
cided by Judge Emden, at Lambeth County 
Court. According to the Law Times, a clerk 
named Jackson, of Camberwell, sued Mr. 
William Jeffery, a cabowner, of Camberwell, 








fo 


bi- 





XUM 


THE ALBANY LAW JOURNAL. 


329 











to recover £8 8s. for damage occasioned to 
his bicycle while traveling in a hansom cab 
belonging to the defendant. The plaintiff 
engaged the defendant’s driver at a railway 
station to convey him home, together with 
several articles of luggage and his bicycle. 
At the end of the journey it was found that 
the bicycle had been injured, which, the 
plaintiff alleged, was occasioned by the un- 
skilful driving of defendant’s driver while 
passing through Great Dover street, Bor- 
ough. Mr. Stanley P. Edwin, solicitor for 
the plaintiff, asked his honor to say that the 
negligence of the driver entitled his client to 
damages. For the defense, Mr. Crawford, 
barrister, raised the point that bicycles were 
not passengers’ luggage such as cabmen are 
required by statute to carry at a stipulated 
charge, and that in the absence of a special 
contract to carry the machine the plaintiff 
could not recover. He pointed out that one 
of the London stipendiary magistrates re- 
cently held that bicycles were not luggage. 
Judge Emden said he was clearly of opinion 
that Mr. Crawford’s contention was correct, 
and suggested that, in view of the fact that 
cycles could not be legally defined as lug- 
gage, cyclists should, before intrusting their 
machines to cabmen, have a clear under- 
standing that they were being conveyed on 
the same conditions as luggage. Judgment 
was given for defendant. 


_——————— 


Aotes of Cases. 


A constitutional question of considerable inter- 
ess to the medical profession has lately arisen in 
Ohio, and has just been argued at Columbus, be- 
fore the Supreme Court of that State. It involves 
the validity of an act of the legislature establishing 
a State medical board, by which medical prac- 
titioners must be licensed, and under whose pro- 
visions unlicensed practitioners are liable to pros- 
ecution and punishment. The Constitution of 
Ohio expressly declares that the judicial power of 
the State is vested in a Supreme Court, Circuit 
Courts, Courts of Common Pleas, Courts of Pro 
bate, justices of the peace and such other courts 
inferior to the Supreme Court as the general as- 
sembly may from time to time establish. It is 
contended that this provision has been violated 
by attempting to give the State board judicial 
powers in respect to the qualifications of doctors. 


The statute is also attacked, because it discrimi- 
nates in favor of resident and against non-resident 
practitioners. It has been held in other States, 
however, that a distinction in favor of residents 
may properly be made in legislation of this sort, 
as a physician who has practiced in the State will 
naturally know more about the local conditions 
and prevalent maladies than a newcomer. 


In State v. Slack, decided by the Supreme Court 
of Vermont in July, 1897 (38 Atl. R. 311), it was 
held that the State may impeach its own witnesses 
in criminal cases, on account of the obligation 
resting on it to bring forward all witnesses ob- 
tainable for a criminal prosecution, irrespective of 
their character. The court said in part: 

“In Thornton’s Ex’rs v. Thornton’s Heirs (39 
Vt. 122), where it was held that a party calling a 
subscribing witness to prove a will could impeach 
him by showing prior contradictory statements, 
as the law compelled the party to call him, the 
court said that many, but not all, of the reasons 
for permitting that kind of impeachment applied 
to an impeachment of a general nature, but that 
the authorities had in many instances made a 
clear distinction between permitting an impeach- 
ment of the general veracity of a witness and an 
impeachment by showing declarations of the wit- 
ness inconsistent with his testimony, but declines 
to express an opinion as to the soundness of the 
distinction, but says that the fairness of holding a 
party estopped by reason of an act concerning 
which he has no choice, or by an indorsement 
that he does not make of a witness whom the law 
calls and makes current whether the party in- 
dorses him or not, may well be questioned. This 
strongly tends against any such distinction as the 
court says some of the cases make, and we think 
no distinction can logically be made; for the same 
reason that makes the rule inapplicable to one 
mode of impeachment makes it equally inappli- 
cable to all modes, as the different modes are but 
different ways of doing the same thing, namely, 
discrediting the witness, and they are equal in 
degree and alike in essence. The reason of the 
rule does not fail in part and stand in part — fail 
as to one mode of impeachment and stand as to 
another mode. It is indivisible, and stands or falls 
This view is sustained by Williams v. 
Walker (2 Rich. Eq. 291). There, in tracing the 
complainant's title, it became necessary to prove 
a mortgage. His solicitor stated to the court 
that the character of the attesting witness was such 
as not to entitle him to credit, and proposed to 
prove the mortgage by other testimony; but the 
court held that the attesting witness must be 
called, as he was at hand, and thereupon he was 
called, and testified that the mortgage was exe- 
cuted and delivered at a time subsequent to its 


as a whole. 





date. The complainant then tendered testimony 
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to impeach his general character, which was ex- 
cluded, for that a party could not impeach his 
own witness. But the Supreme Court said that, 
in the circumstances, the complainant ought to 
have been allowed to show that the witness was 
undeserving of credit; referring to what Lord 
Ellenborough said in Rex v. Inhabitants of Har- 
ringworth (4 Maule & S. 350), that the testimony 
of a subscribing witness is not conclusive, for he 
may be of such a character as to be undeserving o! 
credit, and then the party calling him may prove 
him such, and call other witnesses to prove the 
execution. As the public, in interest 
crimes are prosecuted, have as much interest that 
the innocent should be acquitted as that the guilty 
should be convicted, we hold it to be the duty of 
the State to produce and use all witnesses within 
reach of process, of whatever character, whose 
testimony will shed light upon the transaction 
under investigation, and aid the jury in arriving 
at the truth, whether it makes for or against the 
accused, and that therefore the State is not to be 
prejudiced by the character of the witnesses it 
calls. (State v. Magoon, 50 Vt. 333: State v 
Harrison, 66 Vt. 523; 29 Atl. 807.) This doctrine. 
carried to its logical result, exempts the State, in 
criminal cases, from the operation of the rule in 
question, and places it in the position of a party 
calling an instrumental witness, and for the same 
reason. 


whose 


We are aware that in many, if not most, 
jurisdictions. the rule is applied to the State in 
criminal cases, but it is upon the ground that the 
State stands like any other party. and accredits a 
witness by calling him, from which: we infer that 
they do not hold, as we do, that the State is 
bound to call all the witnesses, but is at liberty to 
choose, and to call whomsoever it will. We are 
the more satisfied with the conclusion here reached 
because we think the State ought not to be ham 
pered by such a rule. Prosecutions are carried 
on by the government, through the agency of 
sworn officers elected for that purpose, who have 
no private interests to serve nor petty spites to 
gratify, but whose sole and only duty is to faith 
fully execute their trust, and do equal right and 
justice to the State and accused. The course of 
public justice, thus directed, ought not to be ob 
structed by a rule without a reason. The ascer- 
tainment of the truth, which is the object of the 
prosecution, is of more consequence than the in- 
strumentality by which it is sought to be ascer- 
tained; and when an instrumentality becomes an 
obstruction to the course of justice. the State 
should be at liberty to remove it, and by trampling 
upon it if necessary.” 

The Supreme Court of Michigan held, in the 
recent case of Beecher v. Common Council of De- 
troit, reported in the Detroit Legal News, that a 
taxpayer may elect his residence as a matter of 
right, and that the domicile is acquired by the 








= ~ > — = 


combination of residence and the intention to re- 
side in a given place, and can be acquired in no 
other way. The court said: “ The residence which 
goes to constitute domicile need not be long in 
point of time. If the intention of permanently 
residing in a place exists, a residence in pursuance 
of that intention, however short, will establish a 
domicile. * * * The rule is laid down by Mr. 
Justice Cooley, in his work on Taxation, page 369, 
as follows: ‘It is a maxim that every man must 
have a domicile somewhere, and also that he can 
have but one. Of course, it follows that his exist- 
ing domicile continues until he acquires another, 
and vice versa, by acquiring a new domicile he 
relinquishes his former one. From this view it is 
manifest that very slight circumstances must often 
decide the question. It depends upon the pre- 
ponderance of evidence in favor of two or more 
places, and it may often occur that the evidence of 
facts tending to establish the domicile in one place 
would be entirely conclusive were it not for the 
existence of facts and circumstances of a still more 
conclusive and decisive character, which fix it be- 
yond question in another. So, on the contrary, 
very slight circumstances may fix one’s domicile 
if not controled by more conclusive facts fixing it 
in another place.’ ” 


a 


LORD ESHER’S RETIREMENT. 


| ORD ESHER'’S long judicial career has at 
4d length closed, says the Law Journal, London. 
He will be seen at least no more in that branch of 
the Court of Appeal over which, as master of the 
rolls, he has presided with so much vigor and 
geniality, though we may hope that he wiil still 
lend ‘his experience to the Privy Council and the 
house of lords. At such an event there will be but 
one sentiment —that of sincere and widespread 
regret; for his retirement removes from the bench 
a great judge, whose unique personality it will be 
impossible to replace. 
cialists. 


These are the days of spe- 
We have the company lawyer, the ad- 
miralty lawyer, the commercial lawyer, the bank- 
ruptcy lawyer; Lord Esher was all these and more 
in one. He knew admiralty law as well as any 
expert practitioner in Mr. Justice Barnes’ court; 
as a commercial lawyer he hardly had a rival; he 
was a match for the Old Bailey advocate in the 
technicalities of the criminal law or the rules of 
evidence: in bankruptcy he was as much at home 
as the judge in bankruptcy himself, and, needless 
t>? say, he was a master of the common law under 
which he was nurtured. And to this versatility 


Lord Esher has added a quality without which 
learning may avail little for the administration of 
justice; he has been ever “ rich in saving comm n- 
He once declared that the business of a 
judge is to find a good Icegal reason for the con- 
clusions of common-sense, and this dictum is the 


sense.” 
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key to the suecess of his judicial career. He has 
never been one of the Pharisees of technicality 
who think that man was made for the law, and not 
rather the law for man; he has ever striven to 
mold the law to meet the exigencies of business 
and the changes in civil society. His shrewdness, 
his knowledge of the world, has enabled him to 
see what justice required, and he has bent all the 
resources of his fine intellect and his legal learning 
to do that justice. 

This freedom from technicality, this readiness to 
welcome reforms and loyally carry them out, is 
the more remarkable and the more honorable 
when we remember the system and the traditions 
under which Lord Esher was trained; that his 
career reaches back to the days when “ right and 
justice and substance,” as Lord Russell of Kil- 
lowen lately said, “were sacrificed to the science 
of artificial statement,” the pseudo-science of spe- 
cial pleading; to the days when Jarndyce v. Jarn- 
dyce was dragging its weary length along in an 
unreformed Court of Chancery, and law and equity 
were on worse terms than Katherine and Petru- 
chio in the early days of their courtship. Called 
to the bar more than half a century ago, what a 
retrospect is his; what kaleidoscopic changes of 
law and life have passed before his view! Yet 
through them all Lord Esher has come, not only 
ripe in experience, but almost unscathed by time. 
With all his burden of more than eighty years, the 
master of the rolls is still — or was till yesterday — 
the youngest judge on the bench, the most light- 
hearted and the most popular. Whatever attrac- 
tions there might be in other courts, Court of 
Appeal No. 1 was always full. His genial wit 
played round all alike — his brothers on the bench, 
attorneys-general, eminent queen’s counsel, confi- 
dent juniors — piercing often to the heart of the 
case: ridentem dicere verum quid vetat? But it was 
“beautifullest sheet-lightning,”’ as Carlyle says, 
“never condensed into thunderbolts.”” Those who 
were hardest hit never felt the sting rankle, for no 
venom winged the shaft, as they knew, and kinder 
heart never beat beneath the ermine. The anecdote 
which we recently reproduced showed how keenly 
he could feel for those whom it was his duty 
judicially to condemn. 

Retirement must always be blended with sadness, 
both for the judge who quits his illustrious post 
and for those who remain behind to regret him; 
but it ought to be no slight consolation to the 
master of the rolls to feel, as he may justly feel. 
in retiring, that he has added not a little to the 
greatness and glory of the noble edifice of English 
law by his judicial record, and that he carries with 
him into his well-earned repose the respect, the 
admiration and the love of every member of the 
legal profession. 

The promotion of Lord Justice Lindley to the 
office of master of the rolls has received the hearty 
approval of the whole profession. He is the only 





son of the late Dr. John Edward Lindley, F. S. R., 
who was professor of botany at University College, 
London, where the new master of the rolls was 
education. He is 69 years of age, having been 
born at Acton Green in 1828. The period of his 
active connection with the law is only three years 
short of half a century. He is the author of sev- 
eral legal works, including “ The Law of Partner- 
ship’ and “ Study of Jurisprudence.” 
A writer in the London Law Times thus pays a 
poetic (?) tribute to the retired jurist: 
Farewell, Sir William Baliol Brett — 
Farewell, the more familiar Esher — 
For thirty years, through storm and fret, 
You've been our Monitor and Teacher. 
Yes, thirty years’ judicial life! 
With men as colleagues wise and weighty, 
You've borne your part in lordly strife, 
Till numbering years exceeding eighty. 


Curled darling of the Common Pleas, 
Robuster lord of Court Appellate, 
With honors you took all degrees — 
No law too crude for you to spell it. 
Then at the Rolls, a British peer, 
You sailed your last and grandest vessel, 
And proved that you could deftly steer 
The course made difficult by Jessel. 


With him you sat — with Mellish, James, 
Hershell and Fry, A. L., and Bowen — 
And pulled, as in our English games 
You pulled when first you mastered rowin’. 
The bar looked on and laughed at times 
But very serious was at others — 
When you denounced forensic crimes, 
And chortled with your learned brothers. 
Farewell! Farewell! The die is cast — 
You doff your bright judicial armor, 
And glancing proudly on the past, 
Become a jovial Watford farmer. 
We've criticized and groaned and wept 
When far and wide your shafts were flying— 
Perhaps ‘twere well our words had slept, 
Or vanished while the ink was drying. 


Those are but spots upon the sun, 
Which blazes in his mid-day glory; 
Fresh breezes braced Appeal Court 1, 
Though storms at times complete the story. 
No one can say that Justice failed 
To find there full imperial measure; 
In law for all time will be hailed 
As rare the mastership of Esher. 


POSTSCRIPT 


Goes Ludlow with you, good, my lord? 
Or will time pass before he slopes? 
Men at the bar are all abroad, 
So friendly is the name of Lopes. 
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COURT OF APPEALS CHIEF JUDGESHIP. 


JupGe ALTon B. PARKER TO SUCCEED HON. CHARLES ANDREWS ON THE FIRST oF 
JANUARY, 1898. 


= ALTON B. PARKER, Democrat, of Kingston, was, on Tuesday last, elected chief judge 

of the Court of Appeals, over Judge William J. Wallace, Repwhblican, of Albany, to succeed Chief 
Judge Charles Andrews, who, by the provision of the Constitution, is compelled to retire from the 
court with the close of the present year, having reached the age of 70 years. Rain generally pre- 
vailed all over the State on the day of election. In many instances the Republican pluralities of a 
year ago were reduced one-half, while in several counties, notably in Judge Parker’s home county, 
Ulster, the turn-over was much greater. Judge Parker’s plurality in the State is estimated at 50,000. 
The ALtsany Law JourNAL has already published a full biographical sketch of the successful candi- 


date, who will enter upon the discharge of his duties at the age of 46, ideally equipped, and enjoying 





CuIEE JupGE-ELect ALTON B. PARKER OF THE N. Y. Court OF APPEALS. 


the respect, confidence and esteem of the people and the profession in a very marked degree. Judge 
Parker will be the seventh judge of the Court of Appeals, and the fourth Democrat to hold that 
high office. The others of his party have been: Sanford E. Church, elected in 1870; William C. 
Ruger, elected in 1882, and Robert Earl, appointed by Gov. Flower in 1892. The Republican 
chief judges have been Chas. J. Folger, appointed by Gov. Cornell in 1880, and elected by the 
people in the following November; Charles Andrews, appointed by Gov. Cornell in 1881, and 
again, after an interval of eleven years, Charles Andrews, elected by the people in 1892. 

Five justices of the Supreme Court were also elected on Tuesday, three of them Democrats 
and two Republicans. In the first district Charles H. Van Brunt, Democrat, was re-elected to 
succeed himself, and Francis M. Scott, Democrat, was chosen in the place of George P. Andrews. 
Willard Bartlett, Democrat, in the second, Pardon C. Williams, Republican, in the fifth, and Henry 


A. Childs, Republican, in the eighth, were all re-elected, the two latter without opposition. 
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JUDICIAL WIT. 


SOME OF THE BEsT OF ANCIENT AND MODERN 
INSTANCES. 





'f. HERE are three classes of people who can 
| deliver a jest with absolute assurance that the 
same will be properly appreciated. They are the 
acknowledged wit, the wit judicial, and the schol- 
astic wit. At the former’s remark to laugh is the 
thing; at the judge’s remark to laugh is a relief; 
at the form-master’s joke to laugh is diplomacy. 
Upon the acknowledged wit and the wit of the 
class-room says the London Standard, we have no 
intention to enlarge, but by citing several leading 
witticisms delivered from the bench we hope to 
prove our case that the wit judicial is not so bad as 
those make out who would have us believe that the 


laugh of the court is the laugh of sycophancy. 


A few months ago Mr. Justice Day, in the Queen’s 
Bench Division, had a case before him of some 
duration and many technicalities. Towards the 
conclusion of a long speech, counsel said, and the 
saying may be taken as a specimen of what had 
preceded it: ‘“‘ Then, my lord, comes the question 
of bags; they might have been full bags or half- 
full bags; or, again, my lord, they might have 
been empty bags.” ‘“ Or,” interrupted the sorely 
tried judge, “they might have been wind bags.” 

Apropos of the verbosity of some counsel, and 
the difficulty of checking them, the following 
story is told: In a case that was brought before 
the late Master of the Rolls, a point was raised for 
the first time, whereupon the master asked why it 
had not been raised before the judge in the court 
below? ‘“ His lordship stopped me, m’ lud,” re- 
plied the loquacious counsel. “ However did he 
manage to do that?” inquired Sir George Jessel 
eagerly. “ By a species of pious fraud, m’ lud; 
by pretending to be with me,” was the reply. It 
was the same judge who is reported to have said, 
when an unsuccessful litigant threw an egg at 
him in the corridor of the court, “I think that 
must have been intended for my brother Bacon.” 
Mr. Justice Bacon sat in the same court. When 
a judicial witticism has the honor of being intro- 
duced into an original musical comedy, there can 
be little doubt that the bench is an acknowledged 
seat of humor as well as of learning — at least we 
hope there cannot. A few years ago when the 
long-winded counsel remarked, “‘ We will now ad- 
dress ourselves to the furniture” (concerning 
which the case was about), and the long-suffering 
judge replied, “ You have been doing that for 
some time, Mr. Dash,” a well-known comedian, 
taking the part of a judge, brought the anecdote 
into a play then running at the Prince of Wales 
Theater with the greatest success, which was, of 
course, very flattering to the judicial bench. 

To be able to carry off an untoward incident 
with an impromptu witticism of the first water is 





a gift that belongs to few. We think we are cor- 
rect in stating that it was Sir J. W. Chitty who 
exclaimed, when apiece of the ceiling fell down 
on his desk when he was in the midst of giving 
judgment: “Justitia fiat ruat celum” (Let justice 
be done though the heavens fall), a remark that 
compare very favorably with the interpolated gag 
of a celebrated actor when a globe fell on to the 
stage of a provincial theater: ‘ Hello! the glass 
is falling —we shall have rain.” We would not 
say that the magisterial bench is without humor, 
but it must be admitted that when the royal arms 
behind the bench in a London police court almost 
fell upon the occupant thereof, that individual had 
nothing to say that could, strictly speaking, be 
classified as humurous. The magistrate’s court, 
however, enjoys plenty of good laughs, and the 
following dialogue is a fair specimen of the police 
court joke. The prisoner having pleaded guilty 
to stealing some lead piping, the magistrate asks 
him if he has anything to say. The prisoner (con-, 
* You can have all the ‘say’ to 
The magistrate: 


tumaciously): 
yourself.” * Well, my ‘say’ is 
(laughter —in that 
part of the court where the prisoner was not). 
When one has a reproof to deliver, it is as well 
(from the reproved’s point of view) that the same 
should be administered like the powder in the 
infantile jam —in as palatable a form as possible. 
Perhaps that idea struck the present Master of the 
Rolls, Lord Esher, when a junior cited the “ Law 
Reports” as “2 Q. B. D.” When Lord Esher 
said, ‘* That is not the way you should address us,” 
the junior protested that he intended no disrespect, 
but that the formula was an abbreviation for * the 
second volume of the Queen’s Bench Division 
reports.” “I might as well,” replied the master, 
B. D.’” Another instance that 
occurs to us is the case of a barrister who had 
almost been called to order on several occasions 
for having branded his client’s husband (the de- 
fendant) in terms hardly compatible with courts 
of law, but luckily managed to escape until he 
said, “It is pardonable to be ugly, but there are 
limits. Now these limits Mr. X. has overstepped 
outrageously. I do not believe there is an uglier 
man in the world than Mr. X.” “ Sir,” said the 
judge reprovingly, “ you forget yourself.” 


twelve months’ hard labor” 


“say to you, ‘ U. 


If there is any truth in the popular idea that the 
inhabitants of Scotland are without any sense of 
humor, the courts of law,one would imagine, would 
especially be devoid of wit, but in refutation of 
the theory, numerous incidents replete with humor 
could be quoted. The house of Boswell, for in- 
stance, supplied several examples, as Boswell, 
senior, and Boswell, junior—he who acted as 
cicerone to Johnson when touring in Scotland — 
were both to be met with in the law courts. Plead- 
ing on one occasion before his father, who was 
“Ordinary on the bills,” which sounds like a 
menu, but was not, he said something with which 
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his lordship differed. ‘‘ Ye’re an ass, mon,” said 
the bench genially. ‘“ No, my lord,” replied the 
biographer, “I am not an ass; but I am a colt, 
the foal of an ass!” ‘And not only did you 
murder him, whereby he was bereaved of life, but 
you did thrust, or pierce, or push, or project, or 
propel the said weapon through the belly-band of 
his regimental breeches, which were his majesty’s.” 
Such were the words used by the famous Lord 
Eskgrove once when summing up. A grim ex- 
ample of unconscious humor. 

The story of the unfortunate judge who said to 
a diminutive counsel, “ Sir, when a barrister ad- 
dresses the court he must stand,” and on receiving 
the reply, ‘I am standing on the bench, my lord,” 
apologized at length, and immediately told another 
barrister of considerable height to sit down, only 
to receive the meek but overwhelming answer, 
“T am sitting, my lord,” reminds one of the case 
of a diminutive Scotch counsel who had a stool 
brought into court upon which he stood when 
pleading. On one occasion the judge demanded 
to know what the stool was for, and upon having 
the matter explained to him observed thar, “ that 
was one way of rising at the bar.” It was of the 
two former barristers that the following epigram 
was written: 


“ Mahaffy and Collis, ill-paired in a case, 

Representatives true of the rattling size ace; 

To the heights of the law, though I hope you will 
rise, 

You will never be judges, I’m sure, of a(s)size.” 


It was Lord Justice Clerk Braxfield who en- 
livened the Court of Session in Scotland on one 
occasion by demanding to know what excuse a 
certain judge had given for not being present. 
“ My lord,” said the president, “he has lost his 
wife.” Braxfield replied with a heartfelt sigh, 
“Has he! That is a gude excuse, indeed; I wish 
we had a’ the same.” The tales of Lord Erskine 
are numerous and good, though perhaps the best 
are told of him in his private character. Having 
become the proud possessor of a Sussex estate on 
which grew nothing but birch trees, he had the 
same cut down and converted into brooms; on one 
of his broomsellers being hauled up before the 
magistrate for having no license, Erskine under- 
took his defense, and stated that there was a clause 
to meet the very case. On being asked what it 
was he replied, ‘‘ The sweeping clause, your wor- 
ship, which is further fortified by a proviso that 
‘nothing herein contained shall prevent any pro- 
prietor of land from vending the produce thereof 
in any manner that to him shall seem fit.” Dr. 
Parr, who was very great at writing Latin epi- 
taphs, or imagined himself so to be, was on one 
occasion so carried away by Erskine’s conversa- 
tional abilities that he called out to him, “ My 
lord, I mean to write your epitaph.” Erskine, 


who was three years younger than Parr, promptly 








replied, ‘Dr. Parr, it is a temptation to commit 
suicide,” which was very graceful, and exceed- 
ingly witty. 





AN AMERICAN JURIST’S IMPRESSIONS OF 
A FAMOUS ENGLISH COURT. 


UDGE W. W. Goodrich, of the New York 
Supreme Court, recently returned to his home 
in Brooklyn from a very pleasant European trip. 
To an “ Eagle” reporter he gave some interesting 
impressions of his travels. What will particularly 
interest the legal fraternity is Judge Goodrich's 
experience at the opening of the Central Criminal 
Court at the Old Bailey, in Newgate Prison, Lon- 
don. “ Sir Charles Hall is the recorder of London 
and holds the chief criminal court, sometimes in 
association with the lord mayor. Sir Charles will 
be remembered in New York as the chief English 
delegate to the International Maritime Conference, 
of which I was also a member. I came to know 
him somewhat intimately and learned to have a 
very high regard for his abilities, so that I always 
call upon him when I am in London. 

“ He invited me to go down and see the opening 
of the court, an invitation which I very gladly 
accepted, especially as he told me to be sure to 
bring Mrs. Goodrich with me. 

“The court room is very old. It is a square 
interior room with little light or ventilation appar- 
ently, but the air was kept sweet and fresh by a 
very simple contrivance, the relic of an old plague 
in London some two hundred years ago, when the 
jail fever broke out in Newgate Prison and was 
communicated in the close air of the court room 
to several of the judges, who died therefrom. The 
room has ever since been disinfected, so to speak, 
with sweet herbs, sweet majoram, mint, anis, etc., 
mingled with roses. These are plentifully scat- 
tered all over the floor of the court room and on 
the desks and tables. 

“ Along one side of the room, which is, perhaps, 
thirty or forty feet square, is a high, narrow bench, 
so high that a short man has some difficulty in 
touching his feet to the floor, and on the same line 
is the bench where the judge sits. 

“We had some difficulty in obtaining entrance. 
Indeed, it was only after producing my official 
card and saying that I came at the invitation of 
Sir Charles that we were permitted to enter. This 
admission, however, was gained and we were 
shown to the seats reserved for distinguished 
guests — three narrow benches in a box, which 
had room only for twelve persons. The only 
other occupants of the box were the attorney gen- 
eral of India, a full-blooded native of that country, 
and a lady accompanying him. On the other side 
of the partition of this box were some rude 
benches for the general public, space being allowed 
for about twenty-five persons. Down below in a 
sort of cock-pit was the table for the lawyers, 
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clerks, etc., and opposite, the high erection known 
as a jury box, like what we see in the well-known 
English picture of ‘ The Jury.’ 

* Presently the court entered, preceded by seve- 
ral tipstaves bearing maces, drawn swords and 
other paraphernalia of office — then the judge in a 
scarlet robe, trimmed with the traditional ermine, 
his head covered with a horse hair wig of large 
proportions and qualified to make the wearer 
exceedingly unhappy in a hot August day. Then 
followed the Lord Mayor of London with twelve 
aldermen, each in a red robe trimmed with brown 
fur and each carrying a large conventional bou- 
quet of roses, marigolds and daisies surrounded 
with lace paper, just like those which are sold in 
Fulton Market for ten cents. 

“ These officials ranged themselves along that 
uncomfortable narrow bench and tried to per- 
suade themselves that they were happy, and I 
believe that they were supported in their straight- 
ened posture by the fact that they were serving 
the public in the discharge of duty. 

“ As soon as they were seated the sheriff opened 
the court. I omitted to say that the sheriff was 
also in the procession and he wore a silver jeweled 
chain of great value and of veritable antiquity, and 
he also bore a great sword. 

“Thereupon the Lord Mayor and aldermen re- 
tired. I noticed that they did not carry out their 
houquets nor the sweet herbs scattered on their 
tables, and these continued to permeate the atmos- 
phere with a faint peculiar odor that suggested 
cleanliness and health giving. 

“There is a curious custom in respect of the 
charge to the grand jury differing so much from 
our method that it is well worthy of notice. In- 
stead of having a calendar of indictments made up 
for use at the term, the clerk makes up a printed 
calendar containing the names of the persons in 
Newgate awaiting trial with a short description 
of the crime for which they are incarcerated. 





“On the retiring of the aldermen the judge sent 
me an invitation to go up and sit with him on the 
bench. When I had taken my seat with him he 
briefly explained to me that he was about to 
charge the grand jury. This is done, not 
usual with us in a perfunctory and general manner, 
but with particularity and detail, the judge stating 
to the jury the general outline of each of the 
charges against the principal prisoners, so that 
when they had retired to the jury room the grand 
jurors had a general idea of the crimes which they 
were to investigate. This seems to me to be a 
much more effective and just way of having indict- 
ments prepared, as the mind the court is 
brought into immediate and intimate communica- 
tion with the jurors before any person is indicted. 

“ During the charge, which occupied about an 
hour, the judge desired that the women in court 
should retire while he called attention to the cases 
of gross immorality. Accordingly, the two women 


as is 


of 








who had graced the dusky recesses of the court 
room, were shown out with courtesy and cere- 
monial observance and remained outside during 
the remainder of the proceedings. 

* Such is a hasty description of a most interest- 
ing ceremony which has about it all the flavor and 
romance of ancient custom. It was certainly as 
impressive as it was curious —a sight not to be 
seen in young America, which left ceremonies in 
State and church in a large measure behind it 
when it embarked in the Mayflower for Plymouth. 

* All the same, it was instructive and suggestive 
of the great length of time during which the Eng- 
lish people have lived, and the quaint mixture of 
ceremony and pomp which have come down to 
them from our common ancestry. 

* After all, I said to myself, our plain methods 
and manners are best for a democratic people and 
government. We may possibly endure gowns in 
the upper courts, but horsehair wigs, never; and 
as for drawn swords and scabbards, the ballot and 
the press will best conserve the public welfare.” 


+ 


“THE TERM QUASI-CONTRACT.” 


CRITICIZED AND REPUDIATED AS Vicious, MiIs- 
LEADING AND TENDING TOWARD THE ENCOUR- 
AGEMENT OF “ Fictions” IN LEGAL TERMI- 
NOLOGY, 


goes without saying that false nomenclature 
is as vicious as a debased currency, or rather 
counterfeit itself. At this stage of the law, 
when the necessity for legal reform is being recog- 
nized universally, it is mo longer incumbent upon 
the writer to refute the exploded fallacy and sole- 
cism, viz., “ That a discussion of terminology is 
mere Centuries ago Lord Bacon 
placed the dangers of an imperfect and artificial 
system of classification as among the most in- 
vidious of the enemies of science. Now, as the 
organic structure of the Jaw is so intricate, it is in 
rerum natura that a large part of its component ele- 
ments should be in a degenerate condition — suf- 
fering from every species of disease. 

It is in an humble spirit that the writer ventures 
to criticize a newly-established and 
doubtful phrase in our law. The term “ Quasi- 
Contract ” is deemed objectionable for the follow- 
ing reasons: First, it is not founded upon logic 
and legal principle, since it is difficult to see how 
obligations imposed by law” should 
be distinctively designated and isolated from all 
other classes whatsoever, since it is a truism that 
all legal impositions are legal obligations. 

Holland's Jurisprudence, page 220, correctly lays 
dcewn the following: “The obligation” (quasi- 
contract) “ attaches by express judicial declaration 
whatever may be the ground for it.” Quoting 
Benthan, the same author writes: “ This title to 
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indemnity is founded upon the best reasons. Grant 
it, and he by whom it is furnished will still be a 
gainer; refuse it, and you leave him who has done 
the service in a condition of loss.” 

Accordingly, it seems perfectly clear that what- 
ever be the ground for granting a remedy by ex- 
press provision of law, whether the same be 
termed “ Quasi-Contract” or ‘“ Quasi-Tort,” is 
entirely immaterial. Of course a statute enacted 
to cover each remedy sounding in “ quasi-con- 
tract” would effectually wipe out this legal 
anomaly, but more than that, while this class of 
remedies remains a branch of the common law, it 
should either be properly classified under appro 
priate headings, in the various subjects, into which 
it spreads its ramifications, or completely and 
finally merged in the broad stream of “ legal obli- 
gations,” of which it is at best but a small frac- 
tion. The difficulty under which judges and legal 
writers seem to labor is, strangely enough, an ele- 
mentary one. While they generally recognize that 
religion and positive morality are a_ sufficient 
foundation for most legal obligations, yet in this 
one instance, at least, they confuse and, in fact, 
totally fail to grasp the fundamental conception oi 
the grounds upon which the remedy of “ quasi- 
contract’ is based. Thus it comes that this false 
term and its definition, to wit, “ Implied Contract 
in Law,” is retained as a monstrous growth in 
what would be a harmonious system. It is much 
more scientific, accurate, and decidedly simpler to 
base the rights and remedies arising out of the 
relations of (1) father and son, (2) guardian and 
ward, (3) trustee and cestui que trust, etc., upon the 
broad foundation of justice and right, than upon 
the narrow, flimsy and specious doctrine of an 
artificial and forced classification, having neither 
any authorized legal or sensible existence. What 
greater authority is there for placing the theory of 
consideration wpon conceptions of ethics and jus 
tice than that of the class of “legal obligations ” 
discussed supra? Who is there that would say 
that the remedies in tort require any other justifi- 
cation than morality and justice? They are com- 
plete in themselves and demand no fanciful theory 
or display of doctrinaire to sustain them. It is 
respectfully submitted that the rights and remedies 
hitherto classed under the pseudo-doctrine of 
“ Quasi-Contract” fall as naturally under already 
received and sanctified terminology as any of the 
other legal obligations. 

It is furthermore submitted that the lame at- 
tempt of the courts and text-writers to manufacture 
an apology for the phrase, “ Quasi-Contract,” in 
the form of a no less equally vicious set of words, 
viz., “Contract Implied in Law,” is as reprehen- 


sible and unscientific as the term which it pro- 
fesses to explain and amend. Accordingly, the 
futile effort to construct a name to represent a 
doctrine or an idea which does not exist is as 
ridiculous as the now antiquated and fossilized fic- 





tions in the technical processes of fine and recoy- 
ery. To excuse the invention of such terms for 
the reason that they have a technical significance, 
acknowledged and accepted, is equally absurd, for 
since the days of the wretched fictions and maxims 
themselves (semi-fictions) judges and _ writers 
learned in the Jaw ‘have vied with each other in 
misconstruing them. 
ALEXANDER HIRSCHBERG, 
New York, Oct. 25th, 1897. 





WHAT THE LAW DECIDES. 


The offspring of a bigamous marriage con- 
tracted in Illinois, where it is void, are held, in 
Leonard v. Braswell ({Ky.] 36 L. R. A. 707), to 
be entitled to inherit lands in Kentucky, where 
the parents live, by virtue of the Kentucky statute 
legitimating the issue of the marriage. 

The right of a carrier receiving blasting pow- 
der for transportation to insist upon such limita- 
tion of common-law liability as it sees fit is 
sustained, in Cleveland Powder Works v. Atlantic 
& Pac. R. Co. ([Cal.] 36 L. R. A. 648), on the 
ground that a common carrier is not obliged to 
receive and transport such dangerous articles. 

A claim that a bank was bound to apply to the 
payment of a note which it held a deposit of the 
first indorser was denied in First Nat. Bank v 
Peltz ([Pa.] 36 L. R. A. 832), where the note was 
made for his accommodation so that he, and not 
the apparent maker, was, as between themselves, 
primarily liable upon it. 

A statute including brothers and sisters in the 
list of those who are made liable for the support 
of a poor person whose pauperism is not the re- 
sult of intemperance or other bad conduct, is up- 
held, in People ex rel. Peoria County v. Hill 
({Ill.] 36 L. R. A. 634), although the statute 
transforms an imperfect moral duty into a statu- 
tory and legal liability. 

Notifying a party not to haul any more sand or 
gravel from certain premises, with a claim of 
ownership thereof, although this causes the 
breach of a contract between the other party and 
a third person to haul such sand or gravel, is 
held, in Glencoe Sand & G. Co. v. Hudson Bros. 
Com. Co. ([Mo.] 36 L. R. A. 804), insufficient to 
render the party giving the notice liable for caus- 
ing the breach of the contract. 


The regulation of a carrier for collecting fares 
cr tickets on a suburban train which prohibits 
passengers from going past the conductor into the 
part of the train where he has completed his col- 
lection of fares, unless they satisfy him that they 
have already paid fare, is held, in Faber v. Chi- 
cago Great Western R. Co. ({Minn.] 36 L. R. A 
789), to be a reasonable one, which the conductor 
was justified in enforcing, even as against a pas 
senger who had no previous notice of it. 
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Legal Hotes of Pertinence. 





A Long Island bicycle thief was recently over- 
hauled by a trolley car, the wheel recovered and 
the man arrested. 


At Danville, Ind., the other day, in the Circuit 
Court, a jury found a verdict of $54,333.33 against 
J. H. Gernand, a wealthy widower, for breach ot 
promise to marry Mrs. Carrie Corbett, a widow, 
aged about 34. 

The statute under which for several years the 
police department of Denver, Col., has at will 
scized, confiscated and destroyed gambling imple- 
ments, has been declared by Judge Allen in the 
District Court to be unconstitutional and in con- 
flict with Federal statutes. 

For ten days a woman has been governor ot 
Idaho, not as the result of election, but governor, 
nevertheless, empowered with executive authority 
and exercised it. This woman is Margaret Reeve. 
private secretary to Secretary of State Lewis. She 
acted during the temporary absence of the gover 
nor and most of the State officials, who had lefi 
signed documents in blank for her to use. 


The most expensive chicken on record is prob- 
ably one that the once famous Lady Anne Clifford 
extorted from one of her tenants. By old custom, 
the tenants of her lordships of Skipton and Ap- 
pleby paid a tribute of 800 boon hens in addition 
to their rent. A rich clothier among the tenants 
refused his assessed contribution of one hen. Lady 
Anne “lawed” him at York assizes. She got the 
hen, but it cost her £200 and the defendant prob- 
ably a good deal more. 

A verdict of acquittal has been reached in a 
libel suit for $25,000 damages brought by Max 
Heinrich, the singer, against the Hartford (Conn.) 
Times, which charged him with intoxication whil 
singing in an oratorio. As a basis for damages 
the defendant testified that the attack on him had 
resulted in a reduction of his annual income from 
$10,000 or $12,000 to $800. In reference to the 
charge itself, he insisted that he was not guilty of 
intoxication. He undertook to explain his extra 
crdinary conduct on the stage by saying that he 
was suffering from a severe bronchial cold and had 
in consequence taken troches and other medicines. 
But the evidence against him was overwhelming. 


They were discussing various things in the 
clerk of the Supreme Court’s office the other 
day —- that is, a party of judges were. Finally the 
talk drifted on to the subject of coining words 
and phrases. Mr. Justice Allen made the remark: 
“T coined a new. word the other day. It is a 
good one, I think, and perfectly natural, but | 
have been unable to find it in any dictionary. The 


word is ‘enforcibility.”’’ The lawyers present 


studied awhile, and finally all agreed that the word 


Chief Justice Doster declared that he once used a 
word that exactly described a certain case, and it 
seemed to him that it was by far the best term to 
apply. The word he used was “ obtention,”’ mean- 
ing the act of obtaining. Judge Doster finally dis- 
covered the word in a rare old work on interstate 
law. — Topeka Capital. 

The Supreme Court of Michigan has just an- 
ncunced a decision sustaining the validity of the 
statute of that State which requires railroad com- 
panies to issue 1,000-mile tickets to passengers at 
the rate of two cents a mile, and receivable for 
fare from any member of the purchaser’s family. 
The judges were not unanimous, however, two out 
of the five members of the court deeming the law 
unconstitutional. The decision is of much interest 
to the railroads in this State, in view of the exist- 
ence of a similar statute in New York, which was 
enacted in 1895 and amended in 1896, and forms 
section 3,a of the Railroad Law. This statute has 
been enforced by the courts occasionally, and, so 
far as we are aware, its constitutionality has not 
been attacked. The mileage tickets issued under 
it are available for the use of the purchaser “ or 
any member of his family or firm, or a salesman 
of such firm.” 


The New York Court of Appeals, in denying a 
motion to dismiss the appeal in the case of Sam- 
uel Bachrach against the Manhattan Elevated 
and another, appellants, 
nanded down a memorandum saying: “ This is a 
motion by the plaintiff to dismiss the appeal upon 
the ground that the judgment has been unani- 
mcusly affirmed by the Appellate Division as to 
the facts, and that the exceptions in the case are 
irivolous. This motion is one of a large class im- 
posing much labor wpon the court, and ought not 
to» be made. An exception must be so obviously 
frivolous on its face as to require no argument to 
lemonstrate it. In this case briefs are submitted, 
citing authorities to support the opposing views. 
The fact that such a course ‘is necessary is evidence 
that the motion should be denied. The rule in 
motions of this character is similar to that applied 
to a party asking judgment on a frivolous plead- 
ing. This memorandum is handed down in order 
that the bar may understand the strictness of the 
rule.” 


Railroad Company 


It is an established rule of the law of negli- 
gence that a defendant is chargeanle only for an 
omission of duty which is the proximate cause of 
the injury suffered by the plaintiff, says the New 
York Sun. A proximate cause of an event has 
been defined to be a cause which, operating in a 
natural and continuous sequence, produces that 
event without the intervention of any new cause. 
The Supreme Court of Pennsylvania has recently 
rendered a surprising decision on this subject of 
proximate cause in negligence cases. An intend- 





would be very useful, and fit certain cases exactly. 


ing passenger had purchased a ticket from the de- 
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fendant railway company and stood waiting on the 
station platform for his train. As it came up the 
locomotive struck a woman who was trying to 
cross the track, and tossed her body against the 
plaintiff, inflicting the injuries upon him for which 
he sought to recover damages. The court holds 
that even though the railroad was negligent in 
killing the woman and throwing her body upon 
the platform, such negligence cannot be deemed 
the proximate cause of his injuries. 


Here is Grover Cleveland’s advice to a young 
man about to enter the legal profession: 

“Tf I were to tender any advice to a young 
lawyer, or to a young man about to become a 
lawyer, as to how he could become a successful 
one, I think I could not refrain from asking him 
to dismiss from his mind the idea that the prac- 
tice of the law is made up, in an important degree, 
of oratory and eloquent addresses before courts 
and juries. No one should enter this profession 
who is not prepared to do very hard work, con- 
tinuous and often irksome work. I shall follow 
this advice by saying that there is no mistake 
about another fact, to wit: In the practice of the 
law, as in everything else, honesty and frank, fair 
dealing are not only enjoined by good morals, 
but are the best policy. It is a delusion to sup- 
pose that the noble profession of the law can be 
faithfully pursued or successfully practiced by 
trickery or overreaching subterfuges.” 

This advice is sound enough and broad enough 
to apply to any occupation in life. 





English Aotes. 


The Law Times refers to the Land Transfer Aci 
as “that half-hatched chicken.” 

Mr. Ruggles-Brise, the chairman of the prison 
commission, recently left England for New York. 
with the object of visiting some of the principai 
penal institutions of the United States. He ex 
pected to remain in America about six weeks. 

Sir William Leece Drinkwater, one of the 
deemsters of the Isle of Man, has, says the St. 
James’s Gazette, been celebrating his jubilee as a 
judge of the Manx High Court. Sir William, who 
is 85 years of age, was appointed second deemste1 
as long ago as 1847, and some ten years later was 
promoted first deemster. 

The vacant judgeship has been filled up as an 
ticipated, and the selection is one which will meet 
with general approval, says the London Law 
Jcurnal. Sir Lewis Cave is succeeded by Mr. J. C. 
Bigham, Q. C. The new judge will add consid- 
erably to the strength of the Queen’s Bench Divi- 
sion, especially in its dealings with commercial 
matters. 


Lord Denman, C. J., once said: “I remember 





an action tried before Gibbs, C. J., brought against 
Alderman Wood by a man whom he had sentenced 
to be imprisoned; and it was contended that the 
imprisonment was illegal, because the sentence did 
direct that he should be whipped.” 
Gibbs, C. J., said to the jury: “ Give the plaintiff 
the full damages he has sustained by reason of not 
having been whipped.” (Whitehead v. The 
Queen, 14 L. J. 166, M. C.) — Law Times. 

Nihil habeat forum ex scenaé is one of Bacon's 
maxims; but he there refers to fictitious cases 
brought into the courts in order to determine 
points of law. Sergeant Maynard, who died in 
the reign of William III, is said to have had “ the 
ruling passion strong in death” to such a degree 
that he left a will purposely worded so as to cause 
litigation, in order that sundry questions which 
had been * moot points” in his lifetime might be 
settled for the benefit of posterity. — Law Times. 


not also 


The latest rumor that Lord Esher, master of the 
rolls, has resigned, is generally credited. Lord 
Esher is now 82 years of age, and has occupied a 
seat on the bench for thirty years. While his re- 
tirement has been expected for some time, no 
failing in mental power and vigor was noticeable 
in the learned judge during the past year. The 
statement that Lord Justice Lindley is to be Lord 
Esher’s successor is not yet confirmed. The Law 
Journal says the only doubt that could possibly be 
ertertained in connection with his promotion 
would proceed from his age. The Law Times 
pays this tribute to the retiring master of the rolls: 
* A great, robust personality will disappear from 
A well-stored mind, marvelous grasp, 
courage and supreme independence 
are characteristics and qualifications which have 


the bench. 
unbounded 


always placed Lord Esher high among his peers. 
Genial, yet aggressive, there has always been a 
breezy atmosphere in his court which could be 
found nowhere else. He will be missed much by 
the profession and the public.” 

“An Old Bailey Sessions Paper of Two Hun- 
dred Years Ago”’ is the title of an article in the 
Westminster Review, and the extracts given by 
Mr. Vellacott, who contributes the article, show 
that the difference in the nature of the offenses 
tried and the defenses raised differ but little from 
those with which modern judges are accustomed 
to deal. He says: “If we compare these sessions 
papers with any of our own time, we shall notice 
points both of likeness and unlikeness — likeness, 
because human nature is very much the same in 
all ages, and there is in legal phraseology a 
rugged conservatism; unlikeness, because criminal 
law and criminal procedure have altered with the 
embracing fabric of civilization. Some offenses 
are now obsolete: other new ones have sprung up 
If the clippers of coin are no longer hanged and 
burned, the counterfeiter and the utterer are sent 
to hard labor and penal servitude. The murder 
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of a husband is no longer petty treason, benefit of 
the clergy is gone, and the infamous branding 
which was its outcome. No more is the convict 
transported to the American plantations or the 
West Indian sugar islands. The receiving of stolen 
goods is more dangerous than in times of yore. 
The acquisition of money by false pretences, 11 
thoroughly established, ieceives a more specific, it 
not more effective, punishment than the pillory.” 


Communications. 


To the Editor of the Albany Law Journai: 

“ A” causes the arrest of his wife, “* B,” and asks 
tv have the justice of the peace hold her to bail t 
keep the peace, because of an alleged assault upon 
him and threats to kill made by the wife. The 
wife secures counsel, to whom she asserts inno 
cence of the charge, and that she was the victim 
of an assault by him. While the matter is pend 
ing before the justice, the husband solicits the 
wile to occupy rooms and take meals with him at 
his hotel. Peace is declared, and “A” 
the warrant. 

Vuere. - 


withdraws 


~Is the husband liable for the fees and 
expenses of * B’s”’ counsel, necessarily incurred 
to protect her rights? Yours truly, 

SyracuseE, N. Y., Oct. 30, 1897. C. H. S. 

[On the facts stated, it would seem that the 
husband would not be liable for the fees of the 
attorney employed by the wife. This opinion 
however, is based rather upon analogy than upon 
any rule that we now recall. The question fre 
quently comes up in divorce cases, where a like 
eendition of affairs exists, and it has been gener 
ally conceded, although we do not know of any 
decision to that effect, that the attorney for the 
wife is remediless where a reconciliation has been 
effected before he has been able to obtain pay 
ment. — Ep.] 


To the Editor of the Albany Law Journal: 


My authorities for saying that Charles C. 
Dwight sat in the Court of Appeals are the New 
York Reports and the Civil List of New York 
(editions of 1888, page 325). His opinions are 
found in Vols. 38 and 39, New York Reports. 

Justice Dwight was not elected by the people 
judge of the Court of Appeals, neither was Justice 
Parker. Both were elected justices of the Supreme 
Court, and, by virtue of provisions of the Consti- 
tution, were placed upon the Court of Appeals. 
It is just as proper to say that Justice Dwight sat 
upon the bench of the Court of Appeals as to say 
that Justice Parker did. 

In the LAw JourNAL for October 16, page 287, 
you express the opinion that Judge Jackson, of 
West Virginia, has probably served longer than 
any Federal judge. There are at least ten judges 





who have been on the bench for more than thirty- 


six years. I herewith enclose a list: 
Henry Potter, North Carolina, 1801-57 — 56 
years. 


William Cranch, District of Columbia, 1801-55— 
54 years. 

James S. Marsell, District of Columbia, 1815-63 

- 48 years. 

Willard Hall, Delaware, 1823-71 — 48 years. 

Arthur Ware, Maine, 1822-66 — 44 years. 

John Davis, Massachusetts, 1801-41 — 40 years. 

John Pitman, Rhode Island, 1824-64 — 40 years. 

Ogden Hoffman, California, 1851-91 — 40 years. 

John McNairy, Tennessee, 1797-1834 — 37 years. 

Humphrey H. Leavitt, Ohio, 1834-71 — 37 years. 

C. M. Foster. 
Topeka, Kan., Oct. 28, 1897. 


ns 


Before the Final Bar. 





‘IV HE death of Gorham Parks, clerk of the New 
[ York Court of Appeals, which occurred with 
startling suddenness on the 25th ult., from heart 
failure, was a severe shock to his family and 
friends. Mr. Parks had a similar attack about a 
month ago, but since that time had been enjoying 
good health. Mr. Parks was a native of Bangor. 
Me. He was graduated from Harvard in 1854, and 
three years later admitted to the bar. He had 
been connected with the Court of Appeals since 
1874, and its clerk since January 24, 1889, on which 
late he succeeded Hon. E. O. Perrin, deceased. 
Mr. Parks was an efficient officer and exceedingly 
popular with lawyers and clients. He is survived 
by a widow and twin daughters, six years old. 





Thomas G. Alvord, known all over the country 
by the sobriquet of “ Old Salt” Alvord, died at 
iis home in Syracuse on the 25th ult., of old age. 
He was one of the oldest ex-members of the as- 
sembly in point of service, and one who had been 
a member as many times as almost any othe: 
citizen of the State. Mr. Alvord was 87 years old 
at the time of his demise. During his fifteen terms 
in the assembly Mr. Alvord gained an experience 
that made him master of the mehtods of legisla- 
tion and parliamentary practice. His fiscal ability 
was notably great. 


Aotes of Recent Amevican Decisions. 


Damages — Measure of Damages in Executory 
Contract of Sale. — A agreed to sell certain boil- 
ers to B, a corporation, of which C was the agent 
and largest stockholder. The goods were after- 
wards damaged. A refused to deliver except at the 
original price, and resold to a third person. C 
bought them on his own account. The cost of re- 
pairing was slight. In an action by B for breach 


of contract, held that, B having an opportunity 
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through its agent to purchase the boilers and re- 
pair them, it could recover only the cost of re- 
pairs, under the doctrine that plaintiff must use 
reasonable care to avoid the consequences of de- 
fendant’s wrong. (Cunningham Iron Co. v. War- 
ren Mfg. Co., 80 Fed. Rep. 878.) 

Damages — Liability for Gratuitous Medical 
Services. —In an action for personal injuries 
caused by defendant's negligence, held, that the 
plaintiff can recover for the value of the services of 
the doctors and nurses, and it is immaterial 
whether plaintiff will ever ‘have to pay for such 
services. — Denver & Rio Grande R. R. Co. v. 
Lorentzen, 79 Fed. Rep. 291.) 


Foreign Savings Bank — Assessment for Taxa 
tion — Surplus as a Debt. — Where the charter o! 
a foreign savings bank and the law under which 
it was organized provide that its surplus or accu- 
mulated profits shall be held as a contingent fund 
and finally divided among its depositors, such sur- 
plus is “ due to depositors,” and therefore a debt, 
which it is entitled to have offset against its as 
sessment for taxation on personal property 
(People ex rel. Groton Savings Bank, appl't, v. 
Edward P. Barker et al., Com’rs of Taxes, etc., of 
the City of N. Y., respondents, N. Y. Court of 
App. Decided Oct., 1897.) 

Negligence — Freight Elevators — Safety Appli 
ances. — The proprietor of an elevator, by inviting 
te ride thereon one who knew it was intended for 
a freight elevator, does not thereby become liable 
for the degree of care required of a carrier of pas 
sengers. (Hall v. Murdock [Mich.], 72 N. W. 
Rep. 150.) 

Persons — Mortgage by Infant — Disaffirm 
ance. — A minor used the proceeds of a loan, se 
cured by his trust deed upon certain real estate, in 
paying off prior encumbrances and in making sub- 
stantial improvements on the property. At ma 
jority the minor, still holding the property, dis- 
affirmed the trust deed. Held, that the lender could 
enforce the security to the extent of the encum- 
brances satisfied out of the loan, with interest, and 
also the remainder of the loan used in the improve- 
ments, in case there was any balance after the in- 
fant was paid the value of her equity in the 
property without the improvements. (MacGreal 
v. Taylor, 17 Sup. Ct. Rep. 961.) 

Persons — Infancy — Estoppel.—In an action 
to foreclose a mortgage, held, that the defendant 
was not estopped from denying his infancy, be- 
cause he had falsely represented himself to be of 
age and thereby induced the plaintiff to make the 
contract. (New York Building Loan Banking 
Co. v. Fisher, 45 N. Y. Supp. 795.) 

Trusts — Special Deposit — Insolvent Bank. 

X deposited on June 20 to the account of bank C 
a specific sum in bank B, the correspondent of C, 
and directed C to pay the amount by telegram to 
D. B placed the money to the account of C, but 








did not send it directly to C. C failed on June 22, 
without making the payment directed. Held, C 
was a trustee of X, and the money could be recovy- 
ered as a special deposit. (Montagu v. Pacific 
Bank, 81 Fed. Rep. 602.) 

Torts — Deceit — Negligence as a Substitute for 
Scienter. — Defendant, a bank president, having 
abundant opportunities to know the financial con- 
dition of the bank, made statements untrue in fact 
as to the value of its stock, in order to induce 
plaintiff to buy some of the stock from a third 
party, and plaintiff did so buy and was damaged in 
Held, that defendant was liable, even 
though he believed his statements to be true, if he 
had no reasonable grounds for his belief. (Trim- 
ble v. Reid, 41 S. W. Rep. 319 [Ark.].) 


consequence. 





The Magazines. 





The November number of The North American 
Review is notable for the variety and importance 
of the topics dealt with. Rarely has a periodical 
had the privilege of publishing so important an 
article as that contributed by the Hon. Hannis 
Taylor, late United States minister to Spain, who, 
in “A Review of the Cuban Question,” enters 
most thoroughly into a discussion of the aims and 
policy of the Spanish government, the temper of 
the Spanish people, and their intentions regarding 
their revolted colony. Mr. Edmund Gosse fur- 
nishes a scholarly and delightful essay on “ The 
Life of Tennyson,” the just published memoir of 
the great poet, while “ The Commercial Value of 
the Shipyard” is strongly set forth by Mr. Lewis 
Nixon. Under the title of the “ Effect of the New 
Gcld Upon Prices,” Mr. Charles A. Conant treats 
of the economic problems connected with the an- 
ticipated infusion of a great mass of new gold into 
the currency systems of the world, and his excel- 
lency M. Romero, Mexican minister to the United 
States, contributes a carefully prepared article on 
“The United States and the Spanish-American 
Colonies.” A paper of immense practical value is 
that on “ Thirty Years of American Trade,” by 
Michael G. Mulhall, F. S. S., the recognized au- 
thority throughout the world upon statistics, while 
the important question of “ Leprosy and Hawaiian 
Annexation ” is ably considered by Dr. Prince A. 
A thoughtful summarization of “ The 
Present Railway Situation” is given by Mr. H. T. 
Newcomb, and “ Woman’s Political Evolution” 
is eloquently dealt with by Mrs. J. Ellen Foster, 
president of the Woman’s Republican Association 
of the United States. 


The November number of the Century begins 
a new volume of that magazine. A new serial 
novel of New York life, “ Good Americans,” by 
Mrs. Burton Harrison, is begun, and will run for 
half a year. It deals with contemporaneous social 
types and tendencies. The first part of a serial 
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poem by James Whitcomb Riley is printed, accom 
panied by illustrations by C. M. Relyea. Mr. 
Riley calls the poem “ Rubaiyat of Doc Sifers, 
and in it he tells in characteristic vein of a quaint 
and lovable village doctor, giving anecdotes ana 
descriptions of the doctor’s ways and doings from 
the point of view of an old fellow-townsman. Hon. 
A. W. Terrell, lately United States minister ai 
Constantinople, contributes an “Interview with 
the Sultan,” in which he reports verbatim the Sul 
tan's views on the Armenian question, etc. The 
Swedish journalist, Jonas Stadling, describes, as an 
eye-witness, “* Andrée’s Flight Into the Unknown,’ 
and accompanying the article are a number o} 
pictures from photographs of the balloon and its 
departure. Mrs. Cornelius Stevenson, a young 
American woman, whose home was in Philadel 
phia, happened to be in Mexico during most o 
the period of the French intervention, and she has 
written for this number the first of several paper: 
on Maximilian and his court. The paper is enti 
tled “An Imperial Dream,’ and deals wit! 
Napoleon's schemes for gaining glory on this con 
tinent. A dramatic paper by Miss Anna L. Bick 
nell describes with a great deal of vividness “* Th: 
Last Days of Louis XVI and Marie Antoinette. 

“The Svory of Chitral,” by Charles Lowe, ha: 
timely interest. A new story by Chester Bailey 
Fernald, ““ The Cherub Among the Gods,” intro 
duces some of the characters 
“The Cat and the Cherub.” 
Mule-Car ” 
Stockton. 


made familiar in 
“The Romance of a 
is a characteristic story by Frank R 
A poem by Bret Harte and a lette: 
from Mark Twain are other features of the num 
her. 


Harper’s Weekly for November 6th will contain 
an article entitled “With the North Atlantic 
Squadron,” being an account of the recent flee: 
manceuvres, with four full-page illustrations by 
Rufus Zogbaum. The letter from Tappan Adney. 
the Klondike special correspondent, describes th« 
train from Dyea as far as Sheep Camp. There will 
also be included a map specially prepared by Cyrus 
C. Adams, comparing Nansen’s route with thos 
of previous explorers. . 


Harper’s Monthly for November is a notably 
excellent number. To it Richard Harding Davis 
contributes a very interesting article entitled 
“With the Greek Soldiers,” embellished with 
numerous illustrations from photographs taken by 
the author. Toru Hoshi, the Japanese minister to 
the United States, tells about “ The New Japan.” 
The author deals with the origin of the present 
government, the position Japan has achieved 
among the leading nations, and the future rela- 
tionship of Japan and the United States, with 
especial allusion to the Hawaiian question. “The 
Century’s Progress in Biology” is treated in a 
scholarly article by Henry Smith Williams, M. D.. 
who traces the development of the theory of evolu- 


XU 





tion, which he regards as having created the 
gieatest revolution in thought in modern times. 
ilon. Carl Schurz, in a notable article on Daniel 
Webster, gives the first adequate estimate of the 
uife, character and motives of the most complex of 
the American statesmen of the past generation. 
Che serials are the second instalment of ‘ Spanish 
john,” a novel of adventure dealing with the for- 
.unes of the Scotch pretenders to the English 
throne, by William McLennan, illustrated by 
Myrbach; and “ The Great Stone of Sardis,” by 
Frank R. Stockton, illustrated by Peter Newell, 
which reaches its final instalment. The short 
stories are “ A Pair of Patient Lovers,” by W. D. 
Howells, illustrated by Albert E. Sterner; “ Joshua 
Goodenough’s Old Letter,” by Frederick Reming- 
ton, illustrated by the author; “Who Made the 
Match?” by Ruth Underhill; “ Number 1523,” by 
Willis Boyd Allen; and “ The Quarter Loaf,” by 
Margaret Sutton Briscoe, illustrated by A. B. 
Frost. 

On some accounts the most important feature of 
the American Monthly Review of Reviews for No 
vember is an illustrated article entitled “ From the 
Lakes to the Sea,” by Carl Snyder. Mr. Snydei 
describes the various inventions which have made 
feasible, through cheapened methods of construc- 
ticn, a great ship canal connecting the Great Lakes 
with the Atlantic Ocean. It would appear from 
the figures and estimates set forth in Mr. Snyder’s 
article that the Chicago Drainage Canal has been 
a fruitful object-lesson to engineers. It shows 
how cheaply and rapidly canal construction can go 
on with the new devices for cutting and dredging. 
Arthur McEwen contributes a character sketch of 
Henry George, which, in view of the almost tragic 
death of Mr. George, on the eve of the great New 
York election, is most timely. There are othe 
interesting leading articles. Among the topics 
discussed by the editor are the Greater New York 
political campaign, other municipal elections, the 
“ Referendum ”’ in American elections, the fore- 
closure of the Union Pacific, the crisis in Spain, 
recent events in Cuba, England’s attitude towards 
bimetallism, the proposed international sealing 
conferences, politics in Eastern Europe, Australian 
federation, and the careers of Charles A. Dana, 
George M. Pullman and Neal Dow. 

Mark Twain's new book. “ Following the Equa- 
tor,” which is issued by the American Publishing 
Company of Hartford and the Doubleday & Mc 
Clure Company of New York, is in the old vein of 
“Tnnocents Abroad,” only not so fresh, nor so full 
of merriment. 





Bew Books and Aew Editions. 


A Manual of Medical Jurisprudence, by Alfred S. 
Taylor, M. D., lecturer on Medical Jurisprudence 
and Chemistry in Guy’s Hospital, .London. 





342 


THE ALBANY LAW JOURNAL. 











New American Edition, of 1897, from the 
Twelfth English Edition. Thoroughly revised 
by Clark Bell, Esq., of the New York Bai 
1897. Lea Brothers & Co., New York and 
Philadelphia. 


This, the twelfth edition of a standard work, 
coming so soon after the preceding edition, which 
as is well known, included not only the admirable 
work with which Dr. Thomas Stevenson had en- 
riched the twelfth English edition, but was also 
a thorough revision of all previous American and 
English editions, is the best possible evidence of 
itt hold upon professional favor. The steady 
demand for the book indicates that it isthe author 
ity accepted as final by the courts of'all English 
speaking countries. This is the importam 
consideration for medical men, since in the event, 
mere or less certain to occur, of their being sum- 
moned as experts or witnesses in medico-legal 
matters, it strongly behooves them to be prepared 
according to the principles and practice every- 
where accepted. Mr. Clark Bell, of the New York 
bar, than whom few, if any, are better qualified for 
the difficult task, ‘has again revised this standard 
and classical work to the date of issue. Space 
does not serve to go into detail, but among the 
important additions to the previous edition may 
be mentioned, particularly, ““ The Red Blood Cor 
puscle,” p. 220 et seq.; “ Insanity and Responsibil- 
ity,” pp. 700 et seq.. 746, 755, 762 et seq.; “ Inebriety 
ard criminal Responsibility,” pp. 770 et seq., 774. 
and “ Medico-Legal Surgery,” ch. 49, pp. 790 ef 
seq., 797. The work, as heretofore, will be found 
to be thorough, authoritative and modern. 





American State Reports, Selected and Annotated 
by A. C. Freeman and the Associate Editors of 
the “American Decisions.” San _ Francisco: 


Bancroft-Whitney Co. 1897. 


This is Vol. 56 of the American State Reports, 
and contains cases selected and re-reported from 
Alabama, California, Florida, Illinois, Indiana, 
Kentucky, Maine, Minnesota, Missouri, Montana, 
New York, North Carolina, Ohio, Pennsylvania. 
Tennessee and West Virginia. Among the prin 
cipal and characteristic notes in this volume are 
those to De Martin v. Phelan (115 Cal. 538; 56 
Am. St. 117-119) on the fiducial relations of mort- 
gagee and mortgagor: Smith v. S. F. & N. P. Ry 
Co. (115 Cal. 584; 56 Am. St. 138-153), on agree- 
ments to control the future voting of stock at 
corporate elections; Baltimore, etc., R. R. Co. v. 
Scholes (14 Ind. Ap. 524: 56 Am. St. 312-316), on 
architects’ certificates and engineers’ estimates. 


McCall v. Hampton (08 Ky. 166; 56 Am. St. 339 
361), on assignment of expectancies: Harris v. 
Murphy (119 N. C. 34: 56 Am. St. 659-672), on 
subsequent parol agreement to vary a writing. 
Cooper v. Hamilton (97 Tenn. 285; 56 Am. St. 
798-803), on acknowledgments — interest of officer 
disqualifying him from taking; Southern Build. & 











L. Assn. (97 Tenn. 367; 56 Am. St. 806-810, on 
liability of owners of elevators used for passengers 
or employes; Stout v. Philippi M. Co. (41 W. Va. 
339; 56 Am. St. 853-878), on the law of lis pendens. 
A Treatise on the Law in Relation to Promoters 

and the Promotion of Corporations, by Arthur 

M. Alger. Boston: Little. Brown & Co. 1897. 

This is, we believe, the only book devoted ex- 
clusively to the subject of the reciprocal rights and 
obligations of the promoter of corporations and 
the corporation, and of the shareholder and the 
promoter. The subject is of first importance be- 
cause of the fact that a very large proportion of 
the business undertakings of the present time are 
inaugurated and carried on under the form of cor- 
porate organization, and the further fact that the 
public is constantly responding to the invitations 
of the promoters of such corporate enterprises to 
contribute the funds necessary for their prosecu- 
tion. In view of these conditions, the subject is 
worthy of fuller treatment than has been accorded 
it in the text-books on corporations. To this full 
ticatment Mr. Alger has brought careful study and 
research, as well as an extensive experience as 
ecunsel. The book, an octavo volume of 300 
pages, is not a mere digest of decisions, but is a 
careful analysis of the cases, and classification of 
the principles deducible from the cases. 





Celebrated Trials, by Henry Lauren Clinton, au- 
thor of * Extraordinary Cases.” New York and 
London: Harper & Brothers. 1897 


sketches of various cele- 
brated trials with which the author (the distin- 
guished New York lawyer) was professionally 
connected between the years 1857 and 1874. For 
the last hundred years there have been no trials in 
this country of more intense and thrilling interest 
than some of those recorded in this volume, espe- 
cially the trial of Mrs. Cunningham for the mur- 
der of Dr. Burdell, in 1857; the trial of Dr. E. M. 
Brown, in 1863, for the murder of Clementina 
Anderson; the trial of Isaac Van Wart Buckout 
for the murder of Alfred Rendall, in 1869; the 
trial of William M. Tweed, in 1873, for official 
misconduct (which resulted in his conviction and 
imprisonment); the case of John Kelly, the dis- 
tinguished leader of Tammany Hall, against 
Mayor Havemeyer for libel (the mayor died dur- 
ing the argument of the case); and the trial of 
Richard Croker, the noted politician, for the mur- 
der of John McKenna, in 1874. This work is full 
of humorous, startling, thrilling and tragic inci- 
dents, as well as of interestimg and spicy anecdotes, 
some of which we may, at a future time, quote for 
the benefit of our readers The book is gotten up 
in the highest style of the “art preservative,” be- 
ing embellished with numerous portraits of famous 
lawyers, and would grace the shelves of any law- 
yer’s library. 


This work contains 
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